
 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TENNESSEE 

KNOXVILLE DIVISION 

 

 
ISABEL ZELAYA, et al., 
 
 

Plaintiffs, 
 
v. 
 
 
ROBERT HAMMER, et al., 
 
 

Defendants. 

 
 

 
 
 
C.A. No. 3:19-CV-00062-TRM-CHS 
 
 
 
 
 
 
 
 

 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO [DOC. 693]  

DEFENDANTS’ BRIEF IN SUPPORT OF  

PLAINTIFFS’ [DOC 676] MOTION FOR LEAVE TO FILE UNDER SEAL 

 
 

 

MEET AND CONFER CERTIFICATION 

 

I, Joanna Elise Cuevas Ingram, counsel for Plaintiffs, do hereby certify that I have met and 

conferred with both counsel for Defendant John Witsell and the DHS Non-Planner Defendants in 

good faith on July 11, 2022, to determine which documents Defendant Witsell and the DHS Non-

Planner Defendants assert merit sealing.  This response to Plaintiffs’ Motion to Seal pertains only 

to those documents so identified by counsel for Defendant Witsell and the DHS Non-Planner 

Defendants.  

 

 

Dated: July 19, 2022 

 

/s/ Joanna Elise Cuevas Ingram 

Counsel for Plaintiffs 

Joanna Elise Cuevas Ingram  

NATIONAL IMMIGRATION LAW CENTER  

P.O. Box 170392  

Brooklyn, NY 11217  

T: (213) 377-5258  

F: (213) 377-5258  

cuevasingram@nilc.org 
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Pursuant to Federal Rules of Civil Procedure 5.2 and 26, Local Rule 26.2, the Court’s 

Meet and Confer Order (Doc. 687), and this Court’s Order Regarding Sealing Confidential 

Information (Doc. 15) (“Standing Order”), Plaintiffs, on behalf of themselves and the proposed 

class, respectfully submit this memorandum in opposition to the DHS Non-Planner Defendants 

and Defendant John Witsell’s Brief in Support of Plaintiffs’ (Doc. 676) Motion for Leave to File 

Under Seal.  (Doc. 693, the “Answering Brief” cited herein as “Ans. Br.”)  Although styled a 

“Brief in Support,” the Answering Brief functions as a motion to seal Exhibit 1 to Plaintiffs’ 

Reply Brief in Support of Class Certification along with a description within that Reply Brief of 

a portion of that exhibit.  Plaintiffs oppose sealing these materials.  The video in question and 

descriptions of the video in the parties’ briefing do not meet the standard required to file 

information under seal under the Standing Order.1 

LEGAL STANDARD 

The Standing Order (Doc. 15) recognizes “the very high barrier a party must surmount to 

overcome the presumption of openness as to a court’s record.” (Standing Order at 1.)  “As a 

general rule, the public has a first amendment right of access to court documents and 

proceedings,” Rudd Equip. Co. v. John Deere Constr. & Forestry Co., 834 F.3d 589, 593 (6th 

Cir. 2016), and “a court’s discretion to seal its records is bounded by a ‘long-established legal 

tradition’ of the ‘presumptive right of the public to inspect and copy judicial documents and 

 
1 Plaintiffs seek only a partial grant of their own Motion to Seal with regard to Plaintiffs’ requested 

redaction of a few lines from their own Exhibit 16 to their Reply. (Doc. 677-17; see Doc. 682-05.)  

As Plaintiffs noted in their Response (Doc. 682) in Support of [Doc. 658] Individual Defendants’ 

Motion for Leave to File Individual Defendants’ Consolidated Response (Doc. 659), the privacy 

concerns related to the most intimate details of the sexual and reproductive health of one of the 

Plaintiffs are of a constitutional dimension and are sufficiently compelling to merit redaction on 

the public docket.  (See Doc. 682, at 1 & n.1, 11-12 (citing, inter alia, Lambert v. Hartman, 517 

F.3d 433, 440 (6th Cir. 2008)); Bloch v. Ribar, 156 F.3d 673, 683 (6th Cir. 1998)). 
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files,’” In re Knoxville News-Sentinel Co., 723 F.2d 470, 474 (6th Cir. 1983).  (Standing Order 

at 2)  Under factors set forth in Shane Group, Inc. v. Blue Cross Blue Shield of Michigan, a party 

seeking sealing must establish: (1) why the interests in nondisclosure are compelling; (2) why the 

interests supporting open access to the information are less so; and (3) that the seal itself is no 

broader than necessary.2  825 F.3d 299, 306 (6th Cir. 2016).  “[N]either harm to reputation of the 

producing party nor conclusory allegations of injury are sufficient to overcome the presumption 

in favor of public access.”  Sandeen v. Paul Revere Life Ins. Co., No. 1:18-CV-00248, 2022 WL 

2448275, at * 2 (E.D. Tenn. Mar. 7, 2022) (quoting In re Se. Milk Antitrust Litig., 666 F. Supp. 

2d 908, 915 (E.D. Tenn. 2009)). 

ARGUMENT 

I. THERE IS A HEIGHTENED AND COMPELLING PUBLIC INTEREST IN OPEN 

ACCESS TO THESE RECORDS. 

A. The public has a well-established interest in the conduct of law enforcement. 

Because these are matters of strong public interest, First Amendment and common law 

rights of access to judicial records are paramount.  Shane Grp., 825 F.3d at 305 (“[T]he greater 

the public interest in the litigation’s subject matter, the greater the showing necessary to 

overcome the presumption of access.”); accord Brown & Williamson Tobacco Corp. v. F.T.C., 

 
2 These Defendants misrepresent the applicable standard, claiming that “the parties are not asking 

the Court to rule on the merits of the case” and that “courts in the Sixth Circuit recognize that there 

is a distinct difference, with regard to the public right of access, between interlocutory disputes on 

the one hand, and merits disputes, on the other, when reviewing confidential discovery information 

so designated.”  (Doc. 693, at 4-5)  The parties are in fact asking the Court to rule on the merits of 

their class certification motion.  Moreover, “[t]he presumptive common law right of access to 

judicial records extends to all material filed in connection with non-discovery pretrial motions, 

whether dispositive or not.”  In re Ohio Execution Protocol Litig., No. 2:11-CV-1016, No. 2:11-

cv-1016, 2017 WL 2262560, at *2 (S.D. Ohio May 24, 2017)(citation omitted)  (emphases added).  

Whether they are “interlocutory” has nothing to do with it. 
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710 F.2d 1165, 1180 (6th Cir. 1983).  Activities of law enforcement, in particular, are often of 

great public interest.  In Wood v. Settles, for instance, this Court denied the plaintiff’s motion to 

seal records in a suit challenging his placement in solitary confinement because, among other 

things, his “alleg[ation] that jail officials … have repeatedly placed him and other prisoners in 

unnecessarily harsh conditions of confinement after they reported suicidal urges in a manner that 

may deter them from reporting such thoughts … [wa]s an issue in which the public, including 

other Tennessee prisoners subjected to similar conditions, would have substantial interest.”  No. 

1:20-CV-54-TAV-CHS, 2020 WL 1492762, at *2 (E.D. Tenn. Mar. 27, 2020); see also Penman 

v. Correct Care Sols., LLC, No. 5:18-CV-00058 (TBR), 2022 WL 266627, at *2 (W.D. Ky. Jan. 

27, 2022) (noting that use of force policies were “of importance to the public, who has an interest 

in the activities of law enforcement”); Cheatum v. City of San Diego, No. 18-cv-1703-BTM-

AGS, 2019 WL 3817954, at *2 (S.D. Cal. Aug. 14, 2019) (“[T]he Court is concerned that such 

records are of significance to the public, who has an interest in the activity of law enforcement 

and its use of force.”).  Press coverage of the Raid confirms that there is significant public 

interest in this case.  (See, e.g., Ex. 1.)   

That this case is a prospective class action only heightens the public’s interest in this 

footage.  “[I]n class actions—where by definition ‘some members of the public are also parties to 

the [case]’—the standards for denying public access to the record ‘should be applied … with 

particular strictness.’”  Shane Grp., 825 F.3d at 305 (quoting In re Cendant Corp., 260 F.3d 183, 

194 (3d Cir. 2001)). 
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B. The video is relevant to—and has an important role to play in allowing the 

public to understand—the issues in this case. 

The video is plainly relevant to the claims here.  Notwithstanding Defendants’ insistence 

that the video is “not at all related to Plaintiffs’ § 1985 conspiracy claims” and “has been 

included in this Reply Brief only for gratuitous reasons wholly unrelated to the issue surrounding 

the Brief itself” (Ans. Br.at 4-5), the incident is very much relevant to Plaintiffs’ Motion for 

Class Certification, where it was described along with other evidence to show that the Raid “was 

conducted in an unnecessarily violent, humiliating, and demeaning manner toward Latino 

workers.” (Doc. 639 at 9.)  This supports the class action element of commonality because it is 

part of the record that shows that the Latino workers were treated in a common manner, in a way 

that violated the civil rights of the class.  The description of the Witsell incident was included in 

Plaintiffs’ Reply Brief in support of class certification in part because of how badly the 

Individual Defendants mischaracterized the video evidence in their opposition to class 

certification, such as their statement that “[v]ideographic evidence . . . shows that agents escorted 

workers through the Plant without incident when they complied with instructions.  Workers are 

even seen laughing and smiling when talking to taking to officers.” (Doc. 659 at 6.)  Defendants’ 

insistence that the brutal treatment by Witsell of Latino workers is “not relevant” does not make 

it so, as such treatment reflects the overt actions of an officer in furtherance of the civil rights 

conspiracy at issue here.  Witsell’s conduct throughout the Raid—and the failure of the 

numerous other Defendants present to restrain Witsell—is plainly relevant both to the § 1985 

class claim and to Plaintiff Guerrero’s excessive force claim and Federal Tort Claims Act 

(“FTCA”) claim as it bears on Witsell’s intent and credibility.  (Doc. 665 at 5-6.) 
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C. These Defendants’ intimation that Plaintiffs “cherry-pick[ed]” this video 

does not hold water. 

Plaintiffs have not engaged in “cherry-pick[ing].”  (Ans. Br. at 2 n.2.)  By contrast to 

Defendants’ dissection of the surveillance footage into clips as short as a few seconds, Exhibit 1 

shows the encounter between the employee and Defendants Witsell and Ayala from start to 

finish, in living color.  These Defendants complain that Plaintiffs “pieced together” a 

“compilation” of clips (id. at 2), but five-sixths of it is a long, unbroken take, and Defendants do 

not explain why including the moments immediately preceding and following that sequence 

would detract from, rather than augment, its explanatory power.  Furthermore, these Defendants’ 

concluding argument that this highly relevant segment should be shielded from public view 

because it is “not at all representative of what is shown in the remaining ‘over 15 hours’ of 

video” is risible at a more basic level.  (Ans. Br. at 2 n.2.)  By definition, some evidence is more 

relevant than other evidence.  There is no conceivable basis to argue—as these Defendants 

expressly argue—that footage of Witsell standing on an employee’s neck for 25 seconds (Doc. 

665 at 6) should be sealed because there are 15 hours of other footage that show things other than 

Witsell standing on an employee’s neck. 

II. THESE DEFENDANTS HAVE FAILED TO ESTABLISH ANY INTEREST IN 

NONDISCLOSURE. 

A. These Defendants baselessly speculate, but provide no evidence, that they will 

be harmed by disclosure. 

The burden is on Defendants, as the proponents of sealing, to “analyze in detail, 

document by document, the propriety of secrecy, providing reasons and legal citations.” Shane 

Grp., 825 F.3d at 305-06 (citations and internal quotation marks omitted).  As this Court has 

observed, “neither harm to reputation of the producing party nor conclusory allegations of injury 

are sufficient to overcome the presumption in favor of public access.”  In re Se. Milk Antitrust 
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Litig., 666 F. Supp. 2d 908, 915 (E.D. Tenn. 2009); accord Sandeen, 2022 WL 2448275, at *2; 

see also Raj Plastic Surgery, LLC v. Raj, No. 1:20-cv-00751, 2020 WL 4582690, at *2 (N.D. 

Ohio Aug. 10, 2020) (“Defendant Kelly Raj has not met the burden of showing that a clearly 

defined and serious injury will result from the two complaint paragraphs remaining public. 

‘[H]arm to one's reputation or injury to one's standing in the community does not warrant a 

deviation from the strong presumption of public access.’”) (citation omitted).  Just such 

“conclusory allegations of injury” are all that these Defendants have mustered here.  Id.  These 

Defendants have offered the Court zero evidence to support their position that allowing the 

public to view the video and hear the parties describe its contents will “prejudice potential jurors, 

provoke retaliation, and place the agents … at personal risk.” 3  (Ans. Br. at 3.)  Indeed, apart 

from a single inapposite case addressing jury selection, counsel for Defendant Witsell and the 

DHS Non-Planner Defendants cite zero case authority or law for this argument, either.  (Ans. 

Br. at 4, citing Warger v. Shauers, 135 S. Ct. 521, 528 (2014).)   

Instead, these Defendants insinuate, in so many words, that the release of the video will 

spark riots.  (Ans. Br. at 3.)  This claim is dubious in light of the substantial information already 

on the public record about this incident.  See In re Ohio Execution Protocol Litig., No. 21-3330, 

2022 WL 2317856, at *3 (6th Cir. June 28, 2022) (affirming denial of motion to seal identity of 

correctional employee involved in procurement of lethal injection drugs because that fact was 

already in the public record elsewhere in the litigation).  For instance, Plaintiffs’ memorandum in 

 
3 This bald assertion stands in contrast to, for instance, the recognized bases and explicit case 

authorities Plaintiffs cited in their Response on July 5 (Doc. 682), in which they outlined in 

exacting detail why the material they sought to seal—pertaining specifically to the finances, 

medical history, intimate relationships, and other sensitive personal information of certain of the 

Plaintiffs—implicated compelling privacy interests recognized as narrow exceptions to the 

common law right of access, and were of little to no relevance to the case or legitimate interest to 

the public.  
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support of their motion to compel Witsell to participate in discovery describes this incident and 

its relevance to the issues in this case: 

Discovery has also revealed that this was not the only time Mr. Witsell used 

excessive force during the Raid.  Immediately before attacking Mr. Guerrero, video 

evidence shows him standing on the neck of an unarmed, prostrate plant employee 

while another defendant, Immigration and Customs Enforcement officer Francisco 

Ayala, applied wrist cuffs.  (Ex. G (“Ayala Dep.”) 229:22-243:13.)  As Mr. Downey 

testified, the only reason to ever stand on the neck of a human being was if an agent 

thought he was in a “[d]eadly force encounter” and perceived the risk of deadly 

force. (Downey Dep. 290:15-291:2.)  Watching the video of Mr. Witsell standing 

on the neck of the Latino plant worker, Mr. Ayala testified that the prostrate plant 

employee was under his control, admitted that Mr. Witsell had his boot on the 

employee’s neck for 25 seconds, and conceded that “there was no reason” for Mr. 

Witsell to apply his boot to the employee’s neck and that Mr. Witsell’s actions 

“constitute[d] excessive force.”  (Ayala Dep. 238:7-241:21.)  At other times, Mr. 

Witsell can be seen crashing into a wall as he hurls himself at a smaller female plant 

employee.   

(Doc. 665 at 5-6.) 

Because none of the Defendants sought to seal this material, the Court ordered Plaintiffs to file it 

publicly.  (Doc. 662.)  It has been on the public docket for nearly a month, apparently without 

incident.  (Doc. 665.)  That Defendants cannot point to any “retaliation” against them as the 

result of this disclosure—despite these Defendants all-but suggesting in their publicly-filed 

Answering Brief that the video could “spark[] destructive protests and physical violence against 

law enforcement,” none of which have materialized—demonstrates that their concerns are 

unfounded.  (Doc. 693 at 3.) 

Moreover, this baseless catastrophizing concedes that there is intense public interest in 

videos of police misconduct.  The precedent video to which these Defendants allude, the 

cellphone camera footage of the murder of George Floyd, led to four convictions on federal civil 

rights charges and earned Darnella Frazier, the teenager who recorded the video, a special 

citation from the Pulitzer Prize committee for “highlighting the crucial role of citizens in 
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journalists’ quest for truth and justice.”  The Pulitzer Prizes, Darnella Frazier (2021), 

https://www.pulitzer.org/winners/darnella-frazier.  If the video of Witsell and Ayala is remotely 

similar to that, then its indisputable public importance outweighs any privacy or safety interest 

that these Defendants may have.  On the other hand, if the video is indeed as insignificant and 

irrelevant to the excessive force claims against Witsell as these Defendants maintain, then they 

have nothing to fear because they have no reason in that event to believe that it will lead to an 

outpouring of public anger. 

B. These Defendants seek to use video footage of the officers’ actions on April 5, 

2018 as both a sword and a shield. 

These Defendants themselves readily admit that the Individual Defendants have used 

other excerpts of video footage from April 5, 2018 from the same source (Southeastern 

Provision) in order to make their own arguments on the underlying class certification briefing in 

their Opposition Brief.  (Ans. Br. at 2 n.2.)  Defendants cannot use excerpts of the same video 

footage as a sword in their Opposition Brief, and then seek to use it as a shield when Plaintiffs 

cite to a relevant excerpt on Reply.  Plaintiffs’ FTCA and class allegations under 42 U.S.C. 

§§ 1985 and 1986 against Defendant Witsell and the other individually named DHS Non-Planner 

Defendants also publicly name these individuals as Defendants. (Doc. 396); see Zelaya v. 

Hammer, 516 F. Supp. 3d 778 (E.D. Tenn. 2021).  Defendants are not third parties who might 

have a privacy interest in the redaction of their identities—their identities and involvement, 

including the overt actions Plaintiffs allege these particular Defendants took during the Raid on 

April 5, 2018, have already been disclosed throughout public briefing prior to the instant motion.  

See id.  These actions include and encompass the actions of the officers recorded on video at 

Southeastern Provision in Plaintiffs’ Reply Exhibit 1.  
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C. These Defendants have failed to establish that they have a privacy interest in 

the video, let alone that it must be sealed. 

The video is not these Defendants’ confidential information because it is not Defendants’ 

video in the first place.  The owners of the Plant took the video through their security cameras.  

These Defendants have no conceivable confidentiality interest in video evidence of the actions 

they took while conducting the Raid in full view of Plaintiffs and numerous third parties.  Law 

enforcement officers do not have a reasonable expectation of privacy in interacting with the 

public.  See, e.g., Mendez v. City of Gardena, 222 F. Supp. 3d 782, 792 (C.D. Cal. 2015) 

(granting motion by media organization as intervenors to unseal video of police shooting and 

finding that “[t]he only valid privacy interest in this case belongs to the Plaintiffs, who have 

made abundantly clear that they wish the videos to be made available to the public”); cf. Angel v. 

Williams, 12 F.3d 786, 790 (8th Cir. 1993) (finding no objective reasonable expectation of 

privacy regarding police officers' conversations with inmate in prison and explaining that “as a 

matter of law . . . it was not objectively reasonable for the officers to expect that their 

conversations would not be intercepted”).  

CONCLUSION 

For the reasons set forth herein, Plaintiffs respectfully request that this Court grant 

Plaintiffs’ Motion for Leave to File Plaintiffs’ Reply in Support of Motion for Class Certification 

Under Seal (Doc. 676) only with respect to Plaintiffs’ proposed redactions to Doc. 677-17 and 

direct Plaintiffs to file their Reply Brief in Support of Class Certification (Doc. 677) and 

associated exhibits on the public docket, with redactions consistent with Plaintiffs’ proposed 

redactions to the specified lines noted in Doc. 682, and deny the motion, in part, with respect to 

the redactions sought by Defendant Witsell and the DHS Non-Planner Defendants at Doc. 693. 
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Respectfully submitted,              Dated: July 19, 2022 

/s/ Joanna Elise Cuevas Ingram 

Joanna Elise Cuevas Ingram  

NATIONAL IMMIGRATION LAW CENTER  

P.O. Box 170392  

Brooklyn, NY 11217  

T: (213) 377-5258  

F: (213) 377-5258  

cuevasingram@nilc.org 

 

Michelle Lapointe  

NATIONAL IMMIGRATION LAW CENTER  

P.O. Box 247  

Decatur, GA 30031  

T: (213) 279-2508  

F: (213) 639-3911  

lapointe@nilc.org  

 

Araceli Martínez-Olguín  

Facundo Bouzat  

NATIONAL IMMIGRATION LAW CENTER  

3450 Wilshire Blvd. #108 – 62  

Los Angeles, CA 90010  

T: (213) 639-3900  

F: (213) 639-3911  

martinez-olguin@nilc.org  

bouzat@nilc.org  

  

Arthur R. Bookout  

Andrew D. Kinsey   

Stefania A. Rosca  

Korinne W. Muller 

Jennifer A. Elchisak 

One Rodney Square  

920 N. King Street  

Wilmington, DE 19801  

T: (302) 651-3026  

F: (302) 434-3026  

Art.Bookout@probonolaw.com  

Andrew.Kinsey@probonolaw.com  

Stefania.Rosca@probonolaw.com  

Korinne.Muller@probonolaw.com  

Jennifer.Elchisak@probonolaw.com 

 

Jeremy A. Berman 

One Manhattan West  

New York, NY 10001  

T: (212) 735-2032  

F: (917) 777-2032  

Jeremy.Berman@probonolaw.com  

 

Norma Ventura  

Julia Solórzano  

Sharada Jambulapati  

SOUTHERN POVERTY LAW CENTER  

P.O. Box 1287  

Decatur, GA 30031  

T: (404) 521-6700  

F: (404) 221-5857  

norma.ventura@splcenter.org  

julia.solorzano@splcenter.org  

sharada.jambulapati@splcenter.org  

 

Meredith B. Stewart  

SOUTHERN POVERTY LAW CENTER  

201 Saint Charles Avenue, Suite 2000  

New Orleans, LA 70170  

T: (504) 486-8982  

F: (504) 486-8947  

meredith.stewart@splcenter.org  

  

Felix A. Montanez  

SOUTHERN POVERTY LAW CENTER  

P.O. Box 12463  

Miami, FL 33131  

T: 561-590-1646  

F: 850-521-3001  

felix.montanez@splcenter.org  

 

Eben P. Colby  
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Boston, Massachusetts 02116  

T: (617) 573-4855  

F: (617) 305-4855  

Eben.Colby@probonolaw.com  
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CERTIFICATE OF SERVICE 

 

I, Joanna Elise Cuevas Ingram, hereby certify that on July 19, 2022, a true copy of 

Plaintiffs’ Response in Opposition to [Doc. 693] Defendants’ Brief in Support of Plaintiff’s [Doc. 

676] Motion for Leave to File under Seal was filed by operation of the Court’s ECF electronic 

filing system to all counsel of record for all parties indicated on the electronic filing receipt.  

Counsel for the parties may access this filing through the Court’s electronic filing system.   

 

/s/ Joanna Elise Cuevas Ingram 

Counsel for Plaintiffs 

 

 

Case 3:19-cv-00062-TRM-CHS   Document 701   Filed 07/19/22   Page 13 of 13   PageID #:
10703


